بسم هللا الرحمن الرحيم
Series of Questions Addressed to Eminent Scholar Ata Bin Khalil Abu Al-Rashtah,
Ameer of Hizb ut Tahrir through his “Fiqhi” Facebook Page
Answer to a Question

Selling a Machine before Obtaining Its Possession
To: Abu Ihsan Manasra
Question:
Our honourable Sheikh,
Assalam Alaikum Wa Rahmatullah Wa Barakatuh
Can you please answer a personal question concerning contract?
I have a 400-square-meter facility with a carpentry machine. One of the people came to buy the
machine and I agreed to sell it. Then he asked me to rent out the facility for him to keep the machine
he bought from me in its place and work on it in the same place. The contract was agreed on these
terms. Note that the machine is portable but it is kept in the facility, and note that the facility’s key is
with the person who rented out the facility and who owns the machine and has full benefit of the
facility and is free to utilize it without causing damage or damage to it.
Does the contract between us meet the Shariah conditions if the machine is not moved?
Or is the contract void (batil) for not moving the machine and keeping it in the facility that he
rented (the purchaser of the machine?)
May Allah give you Barakah and bring the victory by your hands
Please answer this question as soon as possible due to necessity.
Wassalam Alaikum Wa Rahmatullah Wa Barakatuh
Answer:
Assalam Alaikum Wa Rahmatullah Wa Barakatuh
In sale, it is required the receipt of the item and obtaining its possession, but this is only for the
items that are weighted, measured and counted, such as buying fabrics or food such as rice or
buying a number of watermelons or bananas ... Such things that are weighed, and include those that
are measured by (thira’ (arm)),... or Sold in singles like watermelon or that are sold by weight and the
like that are sold by its measure or measured by the arm or weight or number ... All these during their
sale must be removed from its place from the purchaser. This is similar for the seller, in order for the
commodity to be his property and he may sell it, it must be in his possession and taken to his shop.
Therefore, it is not permissible for the merchant to sell a commodity that he does not own, that is it is
َ ْع
not in his shop, Prophet Mohammad (saw) said: »ْلْيَبِعهْْ َحت َّىْيَستَوفِيَه
َْ َطعَا ًماْف
َْ “ « َمنْْابتَاWhoever buys food
let him not sell it until he takes possession of it.” [Bukhari]
َّ « َوكنَّا ْنَشت َ ِري ْال
Muslim Narrated from Ibn Umar: ّْْللا ْصلىْهللاْعليهْوسلم ْأَنْ ْنَبِيعَه
َِّْ ْ َْان ْ ِج َزافًا ْفَنَهَانَا ْ َرسول
ِْ الركب
ُّ ْ ْطعَا َْم ْمِ ن
»“ َحت َّى ْنَنقلَهْ ْ ِمنْ ْ َمكَانِ ِْهWe used to buy food without estimation (weight, measure) from travelers, so
the Prophet (saw) prohibited us from selling it until we moved from its place”
َ ْع
Muslim Narrated that the Prophet (saw) said: »ْلْيَبِعهْْ َحت َّىْيَكتَالَه
َْ َطعَا ًماْف
َْ “ « َمنْْابتَاWhoever purchases
food, he must not sell until he weighs it”
On the authority of Hakim Bin Hizam, he said: ْي
َّْ َعل
َ ّْْللاْإِنِيْأَشت َ ِريْبيوعًاْفَ َماْيَحِ ُّْلْلِيْمِنهَاْ َو َماْيح ََّرم
َِّْ ْ«قلتْْيَاْ َرسو َْل
َ
َ
َ
َ
َ
»ْل ْتَبِعهْ ْ َحت َّى ْتَقبِضَه
ْ “ قا َْل ْف ِإذا ْاشت َ َريتَْ ْبَيعًا ْفI said O Messenger of Allah, I buy goods, which is Halal and
which is Haram for me? He (saw) said if you buy goods, don’t sell it before you obtain its
possession” [Ahmad]
َ السلَعْ ْحَيثْ ْتبتَاعْ ْ َحت َّى ْيَح
On the authority of Zaid Bin Tahbit: ْ وز َها
َْ ّللا ْصلىْهللاْعليهْوسلم ْنَهَى ْأَنْ ْتبَا
َِّْ ْ «إِنَّْ ْ َرسو َْل
ِ ْع
»ْ“ التُّجَّارْْإِلَىْ ِرحَال ِِهمThe Prophet (saw) prohibited the sale of a product where it is bought before the
trader obtains its possession” [Abu Dawood]

Ahmad Narrated in his Musnad from Ibn Umar that the Messenger of Allah (saw) said: ْ« َمنْْاشت َ َرى
َ “Whoever buys food; weighed or measured, he must not sell
»ْل ْيَ ِبيعهْ ْ َحت َّى ْيَق ِبضَه
َْ َطعَا ًما ْ ِبكَيلْ ْأَوْ ْ َوزنْ ْف
before obtaining its possession”
It is clear that the Hadiths mention the weight and measure, as well as mentioning in food
general. Food is either weighed, measured or counted, because it is sometimes sold by the number
as some types of fruit, for example ... Therefore, the requirement of obtaining possession is a
condition in all that is related to estimating food, weight, measure or number.
As for other items that are not weighed, measured or counted, obtaining their possessions are
not a condition for the sale. This so for the sale of a house, land, animals, and the like, because the
house and the land cannot be moved, as for the animal it is due to the text: Bukhari narrated from Ibn
Umar that he was riding on a troublesome camel that belonged to Umar ْ ي ْصلىْهللاْعليهْوسلم
ُّْ ِ«فَقَا َْل ْلَهْ ْالنَّب
َ
َ
َ
َ
»َّْللا ْفاصنَعْ ْبِ ِْه ْ َما ْشِئت
َِّْ ْ “ بِعنِي ِْه ْفقَا َْل ْع َمرْ ْه َْو ْلَكَْ ْفاشت َ َراهْ ْث َّْم ْقا َْل ْه َْو ْلَكَْ ْيَا ْعَب َْدThe Prophet (saw) said: Sell it to me.
Umar said: its yours. He (saw) bought it and then he said its yours O Abdullah, you can do
what you like with it.”
In this Hadith the Prophet (saw) bought it from Umar and sold it to Abdullah Bin Umar before
obtaining its possession from Umar.
Also, Muslim narrated in his Sahih on the authority of ‘Amir, he said that Jabir Bin Abdullah said:
ْسي ًراْلَمْْيَسِرْْمِثلَهْْقَا َْلْبِعنِي ِْه
َْ س
ُّْ ِسيِبَهْْقَا َْلْفَلَحِ قَنِيْالنَّب
َ ْْ«أَنَّهْْكَانَْْيَسِير
َ ْار
َ َيْصلىْهللاْعليهْوسلمْفَ َدعَاْلِيْ َوض ََربَهْْف
َ علَىْ َج َملْْلَهْْقَدْْأَعيَاْفَأ َ َرا َْدْأَنْْي
َ
َ
َ
َ
َ
َ
َ
َ
َ
َ
ْس َْل ْفِي ْأث َ ِري ْفقَا َْل
َ ْ ْبِوقِيَّةْ ْقلتْ ْ َْل ْث َّْم ْقا َْل ْبِعنِي ِْه ْفبِعتْهْ ْبِوقِيَّةْ ْ َواستَثنَيت
َ علَي ِْه ْحم َلنَهْ ْإِلَى ْأهلِي ْفلَ َّما ْبَلَغتْ ْأتَيتهْ ْبِال َج َم ِْل ْفنَقَ َدنِي ْث َ َمنَهْ ْث َّْم ْ َرجَعتْ ْفأر
»َْ“ أَت َرانِي ْ َماكَستكَْ ْ ِِلخ ْذَ ْ َج َملَكَْ ْخذْ ْ َج َملَكَْ ْ َود ََرا ِه َمكَْ ْفَه َْو ْلَكthat he was travelling on his camel which had grown
jaded, and he decided to let it off. When Allah's Messenger (saw) met him and prayed for him
and struck it, so it trotted as it had never trotted before. He said: Sell it to me for an 'uqaya. I
said: No. He again said: Sell it to me. So I sold it to him for an 'uqaya, but made the stipulation
that I should be allowed to ride back to my family. Then when I came to (my place) I took the
camel to him and he paid me its price in ready money. I then went back and he sent:
(someone) behind me (and as I came) he said: Do you see that I asked you to reduce price for
buying your camel. Take your camel and your coins; these are yours.”
In the Hadith it mentions that the Messenger of Allah (saw) bought Jabir’s camel, but the Prophet
(saw) did not obtain its possession, and Jabir continued riding the camel until his reached his family
... and then he gave the camel to the Prophet (saw)
Thus, the sale of animals and their like, which is usually not sold by weight or measure or
number, does not necessitate obtaining their possession as a condition for the sale.
The opinion that I outweigh is that the carpentry machine that you asked about is like the animal,
so you can sell it without obtaining its possession, i.e. not to be transferred from its place ... In other
words, the sale contract of the machine is correct whether the buyer moved it to his home or
rented the place where it is and kept in the same place, and the sale permission is correct,
May Allah send His Baraka upon your transaction (sale of the Machine) and upon the one who
bought it too.
This is what I outweigh and Allah (swt) knows best , He is Most Wise.
Your brother,
Ata Bin Khalil Abu Al-Rashtah
22 Jumada Al-Awwal 1439 AH
08/02/2018 CE
The link to the answer from the Ameer’s Facebook page:
https://web.facebook.com/AmeerhtAtabinKhalil/photos/a.122855544578192.1073741828.122848424
578904/768603106670096/?type=3&theater
The link to the answer from the Ameer’s page on Google Plus:
https://plus.google.com/u/0/b/100431756357007517653/100431756357007517653/posts/NUj3iUDoJ
aD
The link to the answer from the Ameer’s page on Twitter:

https://twitter.com/ataabualrashtah/status/963828252602261505
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