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IJ;ﬁMnlon of the Imam (Khaleefah) Resolves the Disagreement (Khilaaf)

The Qaidah (Principle) "<dal ady WY &i" “The opinion of the Imam resolves the
disagreement,” is one of the Shariah Principles related to the rulings of governance. However, in
order to project Islam as merely a clerical, individualistic religion, it has been deliberately left out
of the cultural and educational curricula of Muslims, after the destruction of Khilafah.

Similarly, many other Shariah principles and rulings (ahkaam) were left out, such as those
related to the ruling system and economic system, as well as other principles like, 3 G~ oaa g aladll
A<a¥ “The Imam (Khalifah) alone has the right to adopt Shariah rulings” and i alSal¥1 (e i of 4lé
&kl e 23t L “he adopts ahkam as much as new incidents arise,” and Gkl sl 30 JLey)
“The order of the Imam is binding explicitly and implicitly.”

The importance of these principles and their great impact upon the lives of Muslims can only
be realized, by reflecting upon the nature of Ahkaam Shariah and also by reflecting upon the
political concept of Islam that govern the collective life.

Upon referring the political concept in Islam, we find that politics is taking care of the affairs
of the people, with the Ahkaam Shariah implemented, by a state as an executive entity. The
Ummah exercises politics by monitoring and accounting, being the origin of authority. The
Ummabh is the legally responsible (mukallaf) to implement Shariah in origin, whilst the Imam is
delegated by the Ummah within that responsibility.

Allah (Swt) says, 4 pklia Uaad sl &) Jiadly | 64835 o Gl G o8 1315 hT ) B 15358 of a8540 & &y
§) oma bpa S ) &) “Indeed, Allah commands you to render trusts to whom they are due

and when you judge between people to judge with justice. Excellent is that which Allah
instructs you. Indeed Allah is ever Hearlng and Seeing.” [TMQ Surah an-Nisa’a 4:58]. Allah
(swi) said, 40 8l o Aitglh i O30 Ly a5 Al &<3» “And whoever does not judge by what Allah

has revealed - then it is those who are the disbelievers.” [TMQ Surah al-Maaida 5:44].

Imamabh is defined as, =8l Jhill oxie Je 481 Jea “Holding everyone to the requirement of
the Shariah considerations.” “Holding everyone to” means making them abide by the ahkam of
Shariah, through making ahkam as binding laws that regulate the relationships of the society,
domestically and externally. Accordingly, leaving political Islam is a compromise of most of the
ahkam of Shariah, including decisive ahkam.

Upon referring to the Ahkam of Shariah, we find them of two categories:

First: Decisive ahkam derived from the evidence that is decisive both in terms of narration
(qata’ee thubooth) and meaning (kata’ee dalalaah). There is no disagreement (khilaafah) in
these ahkam amongst the Fugaha.

Second: Indecisive ahkam, which are subject to ljthihad. Disagreements occur in these
ahkam, both in the past and present, which will not cease. It is impossible to unify Muslims upon
a single opinion from the aspect of ljthihad and thought, due to several reasons. Islamic
madhabs (schools of thought) will remain and they will multiply.

The state is an executive entity that is obliged to take care of the affairs of people through
the Shariah rulings. It is thus mandatory for the state to adopt Shariah rulings, which it enacts in
the form of constitution and canons. The Shariah rulings define the structure of the state and the
role of each institution therein. They also clarify the rights and obligations of the people, in order
to determine their relationships and to resolve their disputes. The state will not be formed
simultaneously upon the four schools of thoughts, Shafi, Hanafi, Hanbali and Maliki, otherwise
there will be chaos, conflict and fragmentation of the Ummabh, as its cohesion dissipates.

Thus, Khilafah as a ruling system gives the right of adopting the akham to the Khaleefah. It is
the only way to unify the Ummah, gathering the Muslims together and guarding their Deen from
the absurdity of those who bring ruin. Thus, the Khilafah is the general Ieadershlp of all the
Muslims, from the East to the West. Allah (swt) says, e%usw\ﬁ a5 Uiy baaly 4a) a&a) o &y “Indeed

this, your Ummah, is one Ummah, and | am your Lord, so worship Me.” [TMQ Surah al-
Anbiyya 21:92]. The Messenger of Allah (saw) said, «legia JAY) 1518 (58181 & 60 13y “If the pledge



of allegiance is given to two Khaleefahs, then kill the latter of them.” [Muslim]. It is the only
way to ensure the unification of the Ummah and the greatness of the Khilafah.

When a dispute occurs between people, the law must intervene in order to resolve the
dispute and end the conflict, so that people will not resort to the ijtihad of their own fugaha. For
instance, there is a dispute between a man and his wife. The wife goes to a Hanbali fageeh, who
judges the occurrence of divorce and her non-return to her husband. The husband goes to a
Shafi fageeh who judges the return of his wife to him. There is no way to resolve the dispute
except by the adoption of the Khaleefah. Thus the order of the Imam resolves the disagreement.
This applies to all the relationships between the Muslims, domestically and their external
relations with other nations.

In the Introduction to the Constitution published by Hizb ut Tahrir it is stated, sl sacldl Wi
@Al glall 13 Ges @lall a8 Ga sany Aalall o e dilaiall glaaly cuid 2 ASaY) 38 s saay Al
COSe (o Caangy La Ly Azl (e Caaagy o Glalll) ¢(386 aleY) al) (DA a8y el jal) 3 sediall e 5l acd g3l
“With respect to the fourth principle, which is that aSa¥) i Ga s2a 5 4303l “it is for the Khaleefah
alone to adopt the laws” it has been established by the |jma’ of the Companions (ra) that the
Khaleefah alone has the right to adopt the laws, and from this |jma’ are derived the famous
Shari’ah principles, <l #é » oY) 4l “The order of the Imam resolves the difference,” 3G syl .l
“The order of the Imam is executed” and wSia (e Caaag L Hasy Ll (e Gy o) gWalull “The ruler can
issue as many judgments as there are problems that appear.” In Article 36, it is stated, “The
evidence for paragraph “a” is the Iljma’ of the Companions, since the law (Qanun) is a term of
convention which means, “The command which is issued by the authority in order to govern the
people according to it” and it is also known as “the collection of rules which the authority imposes
upon people to adhere to in their relations”.” In other words, if the authority commands specific
rulings, these ruling are laws which the people are bound by, whilst if the authority did not order
them, then they are not considered laws and the people are not bound by them. The Muslims act
according to the rulings of the Shari’ah, therefore, they act according to the orders and
prohibitions of Allah (swt) and not the orders and prohibitions of the authority. So, they act
according to the rulings of the Shari’ah and not the orders of the authority... However, Shari’ah
rulings were differed over by the Companions (ra), so some of them understood something from
the Shari’ah texts, whereas others understood something different from them. Each of them (ra)
proceeded according to what they had understood, as their understanding would be the ruling of
Allah (swt) for them. However, there are Shari’ah rules that the Muslims would all have to
proceed, collectively, according to one opinion in order to facilitate the management of the affairs
of the Ummah, as opposed to each one following their own ljtihad. This actually happened. Abu
Bakr as-Siddiqg (ra) thought that the wealth should be distributed amongst all the Muslims equally,
since it was their right collectively. As for Umar al-Farooq (ra), he thought that it was not correct
to give the one who had previously fought against the Messenger of Allah (saw) the same as the
ones who had always fought alongside him, or to give the poor the same as the rich. However,
Abu Bakr (ra) was the Khalifah and so ordered the implementation of his opinion, in other words,
the adoption of the equal distribution of the wealth. The Muslims followed his opinion and the
judges and governors acted accordingly. Umar (ra) submitted to the opinion of Abu Bakr (ra) and
he acted according to it and implemented it. However, when Umar (ra) then became the Khalifah,
he adopted an opinion which contradicted the opinion of Abu Bakr (ra). In other words, he
ordered his opinion which was to distribute the wealth according to preference rather than
equally. Therefore, he distributed the wealth according to those who embraced Islam earlier and
according to need. The Muslims followed his opinion and the judges and governors acted
accordingly. So, there was an Ijma’ of the Companions (ra) that the Imam could adopt specific
rulings and order their enactment. It was upon the Muslims to obey that even if it went against
their own ljtihad. They had to leave acting according to their own opinions and ljtihad. These
adopted rulings are the laws. Consequently, the passing of laws is for the Khalifah alone and no
one else possesses that right at all.”

Many jurists of the four madhabs and other Muslim Ulema and leaders have agreed in more
than one place in their books, particularly in the chapters regarding judiciary, that the judgment of
the ruler resolves the dispute. In fact, books of jurisprudence from amongst the well-known
references hardly leave this matter without mention. Thus, we can ascertain that the
acknowledgement of this principle is amongst the things that have been agreed upon by the



Ulema, in word and deed, even though their positions differed sometimes, when implementing
certain issues.

Those fugaha assert the distinction between the issues of worship and the issues of
transactions. Some of them did not assert that. Nevertheless, they unanimously agreed that the
nature of these issues must not be amongst the issues of ijtihad, on which each one’s difference
is justified.

Most of their citations for this Qaidah are in the issues of disputes brought to the judiciary,
such as issues related to marriage, breastfeeding, divorce and polygamy and other personal
situations. They are also within the transaction issues varying from sale, endowment, company
structuring and hiring. Sometimes they are within the issues related to worship such as prayer
timings, the beginning of the month of Ramadan and matters in Hajj. The elaboration to this is as
follows:

Firstly: Hanafi Jurisprudence:

The Hanafi scholars mention this principle in their sayings about the issues related to
Yameeni Talag (Oath of divorce) and ujrat almisl (wage compensation), that if a rulerJudges
upon these two hIS Judgment WI|| resolve the dlspute Ibn Aabldeen _says, eAea \-ﬂ t_Ar- ‘ﬂm u‘ 4 uub
Sl @y KPRy du ‘_g G.aut\ AR t;c tfmlb”What is meant is that he (the ruIer) does not glve
fatwa to nullify the yameeni (Talaq), if a person involved in the incident did something of that, as
you know that ignorant person is obliged to follow the opinion of judge and Mufti, with
consideration that judgment given by the judge in the place of ijtihad resolves the dispute” [1]

In the Fatwa of Ibn Najim, it is stated, & JG (e e Y dialy el &L s ol s g Vg
calall ga Sal &L Y ki 4y 20500 “its acceptance is not prevented, i.e. the more validity of
Hanbali judgment is not correct. He (Ibn Najim) says in Hameediya: this needs to be reviewed,
because judgment of the ruler resolves the disagreement.” [2]

Az- Zay|a| says, &5 t_abSS\SGcJJ\ A (8 5 U}S; u\ W] 4;)\ A\a_u\ U,Utu‘y djj\ A\_qs.asdﬂ\ K “\lsaléﬂ
es;umanﬂuaﬂY%’AS‘;dhﬁstudﬂdé\h\}ds M\mm&upu\u\}‘meﬁ)@ ttu‘ytj
530 e 530 oAl 4 Y5 ¢ 38 Gl Jhils Calas L,Muutd\&\m)suu\ atal e SIa ) ady 13 Al 290 4
“In summary, what is judged at first is not devoid of four things: Firstly, the judgement agrees with
the Shariah evidence such as the Quran, Sunnah and Ijma. There is no argument in this regard.
Secondly, the judgement has differences within which everyone relies on the Shariah evidence
(of their own). As such its judgement is not subjected to reversal, after it has been judged by the
ruler. For instance, if the issue of Yameeni Talaq (oath of divorce) is taken to the ruler, by the
people who follow Shafi (rh) and the ruler enacts to revoke the oath, then divorce does not occur
by marrying her after that.” [3]

The three following is taken from these sayings of Hanafi Ulema: First: They acknowledge
the principle that judgment of the ruler resolves the dispute. Second: They differ between the
issues that are agreed upon and the issues that have disagreement. This applies to the issues
that are subjected to ijtihad. Third: This relates to the issues that have valid basis before the
judiciary.

All these are indicated by Ibn Abideen by saying: sl & Jgiay) Jas i L.l :Usd “judgment
of the judge in the area of ijtihad resolves the disagreement.” [4]

Second: Maliki Jurisprudence:

Likewise, the Maliki ‘Ulema mention in their sayings about the issue of establishing the
prohibition of breastfeeding the adult and the annulment of this ruling by the judgment of the
ruler. They also mention the issue of marital intercourse, with a woman who has been absolutely
separated by divorce, in that they mention the judgement of the ruler for that. So how is the
matter resolved?

It is stated in Sharh Kabir, RS G RN| gla) & Gl 53 &5 RSN & &ld S A gl
S & Gl gty S0 &L Y witay “After the annulment of the first marriage, he must not then
raise the matter with one who sees that breastfeeding an adult is not haram, so that he judges
that the marriage is valid. This is because the judgment of the ruler resolves the disagreement as
stated before.” [5]



|mam Desooq| says, ‘_;LJ\ u_.alsﬂ u..uls um &l eS;J\ KV u\.ﬂ. iia ;.LJ_\ ‘_;SLA EgA Jaa ‘_,,_:ALHJ\ FCEN 13)
zoW cala S noall Jaay - sl oy L5 488 “If @ Shafi ‘aalim judges the permissibility of an
absolutely divorced Maliki woman to have marital intercourse with the breast fed, this judgment
resolves the disagreement. It is not allowed for the Maliki judge to repeal it and judge it as
impermissible, the pretext for prohibition being upon the madhab of the husband.”

Some of them quote, whilst others disagree, that this principle is specific to the subject of
transactions (Muamalaat) and the subject of Ibadah (worship) is not included within it.

It is mentioned in Sharh Mukhthasir Khaleel authored by Al-Kharashi that, Sl eia &l adalas
FHEGR IR m;} [ES \J\ il JaX Y SAl & G Jalalls dad AT WA e))m b 280 R 51y cadall gy
Led 1,30 5538 a5 () shali “ I summary, the judgment of the ruler resolves the disagreement, even
if the judgment is by the way of necessity for another ruling, in accordance. In conclusion, the
judgment of the ruler does not interfere with the worship, except regarding the accordance. Al-
Qarafi approved of this, whilst his student Ibn Raashid disagreed with him, as he allowed the
rulers’ intervention in Ibaadah.”

The above mentioned Al-Qarafi stated that the judgment of the ruler resolves the
disagreement, whether the judgment of the ruler is by conformity or by implication or by
commitment. [6]

Also they mentioned terms and conditions for that; It has come in Sharh Sagheer ma'a
Haashiya Sawi, - r"w 9 ('Ja_: L - Ul ga (‘S; B (-de\ dq:d\ Y \.AS} gl.d:d\ Gy @\}S\ (g.q);l\) (-de\ dq:d\ g.S’; (@JJ)
Jiaa) (s3a% V3 V) Al Ge VAT 4 83 L aslad 3 S adig A AalG KA 1R (Gl ¥ adlal) gang A
“The judgment of the just one of ‘lIim resolves the disagreement that occurs between the ‘Ulema.
The same applies to the unjust one of ‘lim if he judges correctly, as it is known from the
precedence. This will resolve the disagreement and it will not be revoked. The same applies to
the ruler. The intention is to resolve the difference regarding what he judged. It is taken from the
saying, “Do not transgress upon what has been agreed upon.” [7]

It also says, JAL;M} SRR TR A3 Laa 2030 e ek 4 O Aaka) Led Y e&l.-.l\ Jwd) G ?”“J
() u)aCAJ\J\ ULSJJ}LMJA}\ \Jwyﬁda\}u 1L siall u\jmutsuuwju\}@udut@mu& gal&a
Sl gy A8 ) ARAY) il 55615 5l Gl Gt A cala] o AT (i ) (Cilall) Gl (553) G 131, “It i
precedent that judgments of the just of ‘lim will not be reviewed. However, if any of the
aforementioned things appears in it, then they will be revoked. As for unjust and ignorant
persons, their judgments will be reviewed and what is wrong amongst them will be revoked,
whilst what is correct will be deemed effective. The correct stance is to agree with a well-known
or outweighed opinion, even if the most outweighed opinion disagrees with it, when the one who
revokes explains the reason for the invalidity, lest the one who revokes indulges in oppression
and whims, for his revoking of the judgments issued by the ruler.”

He then clarifies that the judgment of the ruler does not depend on his saying alone, “I have
judged,” saying, “Instead, all that indicates mandatory abidance in his statement, are judgments.
These include the statements of the ruler, ‘I have transferred the ownership of these goods to
Zaid’ or ‘you have owned it because of its plaintiffs’ and so on. These are all judgments, as well
as, ‘| have nullified this contract of marriage or sale’ or ‘I have invalidated it’ or ‘| have revoked it’,
or ‘I have decreed it’ or other words, that indicate his denial or approval after the occurrence of
what is obliged, in the matter of judgment in terms of presenting the claim or testimony or
establishing one’s evidence, excuse and acclamation. This is the meaning of the saying: There
must be a valid claim to be presented for a judgment, whose validity is due to its nature of being
accepted and listened to, entailing its requirements such as testimony or evidence for
renouncement and others. Matters that are considered as judgments, even if he did not say ’l
have judged’ are also statements such as: ‘Take him and Kill him’, ‘Give him the punishment of
Hadd’ or ‘Give him the punishment of Ta’zeer. Matters that are not considered as judgments,
even if the matter is resolved by him are like, the Marriage of a woman by herself without a
guardian and the trade during the time of Jumma Adhan. However, if the ruler merely says, ‘l do
not permit it’, it is not considered as judgment and it does not resolve the disagreement. This is
because it is from the subject of fatwa, as opined by Ibn Shash. Other than these are judgments,
with what he views from his madhab.

Similar to this is the saying, “I give a Fatwa” for a judgment he was asked about like, in the
manner of, ‘Is this permissible?’ or ‘is it correct or not?’ So the ruler responded by saying ‘it is
valid’ or ‘it is not valid’, his Fatwa will not be considered as a binding judgment that resolves the



dispute. This is because giving Fatwa is providing the information about the judgment and not for
the sake of abidance by it. It is true, however, that the saying of the ruler, ‘I do not permit it,” even
after presenting the claim, is a judgment that resolves the disagreement. If it is merely giving
information, when he is asked about a woman who got married without a guardian, and he
responded by saying, ‘I do not permit it’, then it is a fatwa and not a binding judgement. The
statement of al-Karshi indicates that. lbn Arafa says, 4xiy of saa Jy ol Of 58 dlaa 2 “the
requirement for making it a fatwa is that the one who assumes the authority after him can revoke

it.” (End Quote) [8]

From the statements of the Maliki scholars, we can take the following matters: First: They
regard that principle the same as Hanafi ‘Ulema do. Second: They differ over the domain of its
implementation, whether it includes the subjects of worship, or is it limited and specific to the
subjects of transactions alone. Third: They distinguish between the subject of giving fatwa and
the subject of issuing a judgment. Fourth: the judgment includes the saying, action and
acknowledgement of the ruler. Fifth: They consider the valid judgment to be issued by the just
person alone, and not the unjust person. The judgments of the latter will be reviewed for its
revocation, if it opposes the truth, whilst he will be sinful for the judgment made on the specific
issue. Sixth: The connection of what they mentloned of |mplementat|on in the context of Jud|C|ary,
as it is clarified by their statements, Gale S5y aaids U8 3K Whaas damia 303 235 e QIR
Js A5 31 )58 Ge WLLER “ There must be a valid claim to be presented for a judgment, whose
validity is due to its nature of being accepted and listened to, entailing its requirements such as
confession or testimony of the just.”

Third: Shafi Jurisprudence:

Similarly, Shafi fugaha mentions in their sayings about the affirmation of the beginning of
Ramadan by the ruler and his ruling for that. They also mention about the bringing forward or
delaying the timing of the Jummah prayer and his judgment upon the validity of marriage, along
with the wrongdoing (fisq) of a guardian or witnesses.

It is said in Tuhfathul Muhtaj, g)n LSJM 3 eSAJ\; REUpE u}u&\ N g,«ml\ (JS: salgiil) 44y 8 ;:.s; 83l 4
e B Y 3 CJLA\ eﬁ@emusw;usausgu\, \;sf.yuua‘.)dj\ uhu&dﬁ@&dh)u\ .J.J).\Juﬂu)u;l\
sy Wle ALY dual Jalin e g Jalis e &40 JMQAJSJLQJMHJA\JJMGAJ\&M;@}U\S&?&
“His indication is the judgment by the indication of seeking its witness from the statements of the
group. This is because affirming evidence is not the judgment. The judgment is what resolves the
dispute. However, the view is uncertain as to whether it is enough for the ruler to say: ‘I have
judged that the first day of Ramdhan is so and so.” This is as to whether it certainly is, or is not,
an actual judgment, as mentioned in the saying of the commentator. This is such as when the
human right is ordered in the place of judgement, wherein the place where the judgement is
issued is mentioned, whilst the judgment is issued from a qualified or unqualified person, whom
the Imam appoints as an ‘Aalim in this case.” [9]

It is also said in Tuhfathul Muhtaj, e Y ASalal ada iy Gl giag AT slaae Cadlal) 4y SIS0 R4 PR
LA 4 a5 el 4wl e il L3k )5 “Regarding their saying about the judgement of the
ruler resolves the disagreement, its meaning is that the judgement prevents its revoking, by its
conventional condition and nothing else. Otherwise those who follow Shafi madhab would adhere
to their opinion on selling the Wagqf, even if it is judged by the Hanafi school of thought.” [10]

It is also said in Tuhfathul Muhtaj, ( Cidg LMa\) 2 (b)) uml‘ s (B ) by sl (B34 & nals)
\.«s_mdsdduus)@\ iy ) 1 5l Ladns d\”s\ dﬁL@JﬁoJahAh 54l B (CJ\ Uamu Ay Sl 3l ‘dja) (Lakal
mju@\mmyj Ll \ﬁtbuﬁ\gfesu\es;u\@mmqm&m\w\mgu\j ‘mmyjm‘y\um
eLo‘}“ ‘)A‘ d\_\.’m\ k_\;.lud\"\_ll_}}u.nu‘ u\;&mu\ﬁ}bua‘)a_uu\‘jmhaé\ u,uu\ JQ.AJu‘ eLAJJJ)AA‘}I‘L\L’ \P‘)me@_alﬁo‘)kl_b
allia) Gsd g Gulalla gade 5 gy 5l 13 Gl “Its (Jumma Prayer for travel) validity is conditional, meaning
with conditions. ‘Other conditions’ means the other five conditions, as said ““One of the conditions
is the time of Dhuhr prayer”. As for “If an Imam ordered to take initiative....” what is intended by
this is the initiative taken by the Imam before noon, and the not delaying until the time of Asr
prayer, as said by some of the ‘Ulema about both initiatives and nothing more. If one who leads
the prayer does not follow this saying, then the judgment of the ruler resolves the disagreement,
explicitly and implicitly... And his saying: “as said by some of the scholars about both initiatives”
and nothing more. This statement has apparent prohibition, as they clearly stated that it is not
permissible for an Imam to call people into his Madhab and to oppose the prayer timings of the



people. They also clearly stated that it is obligatory to comply with the command of Imam
implicitly, if he orders it or not, because the analogy is the obligation to comply with him.” [11]

It says in Scholium (Hashlya) of Jumal 25l 8 Jia¥ls By ale 13 Lgih G5 4 e @AN‘ Gls
ébé&é%&\&}mﬁum advve] Au&mé\dﬂuﬁm\u‘n&oﬁ YJclSJ‘:Aua\).\c\)“ )}MJA‘M\
s W GG Y \)ALL:YM)AJM\MJ}’;SM?SBM?S;\J\LA\ ‘A}Q_JJUUJ}S\ cﬂmgfuudﬂ\ C\S.J\M
M@C\Sﬂ\‘\md}wwﬂu\Mh\fﬂmhcjj\wwu\wﬁﬁmd)ﬂy} cu)nl\éﬁ).\es\al\e&u\ ek

¥ gl QJU » “As for the Judge, it is obligatory upon him to differentiate between both. The
contracts in origin are valid and it is not permissible to oppose the one whose action depends on
the contract, unless his contract is proven to be fasid (corrupted) in its formation, in the case of
marriage or others. All these are applicable, even if the ruler did not judge the validity of the first
marriage of the one who views his marriage as valid, despite the wrongdoing (Fisq) of the
guardian or witnesses. If a ruler judges that, it is not permissible for him to act opposite to the
judgment, either explicitly or implicitly, as it has been decreed that the judgment of the ruler
resolves the disagreement. There is no distinction in what was mentioned between the husbands
who follow the Ulema other than our Shafi scholars, who view the validity of marriage, despite
the wrongdoing (Fisq) of the witness or guardian and between others.” [12]

It says in Scholium (Hashlya) of Bajeeraml sl & Gadlall Jical) < eSLaJ\ RES IR EAN C)m;
u\};jdjcjéc@uc_lmé)maw;ds&ﬁda} ca)}).aeﬁ.;}l"eﬁaj\?&ui_ﬂ" U}S} 4..\1:1.5331\)4\\1\ ).ua.\}
“The Companions (ra) clearly stated that the judgment of the ruler in the issues of
disagreements, resolves the disagreement. The matter becomes agreed upon. And his (Imam Al-
Khateeb) saying: “the judgment of the ruler” i.e. if it is necessary for the ruler, all of this is
because he issues correct judgment, based on the claim and response” [13]

The following matter can be taken from the statements of the Shafi scholars: First: They
acknowledge the principle. Second: They clarify the meaning of this principle and the result of its
implementation, which is the resolution of the dispute. The matter becomes agreed upon. And
that it is not permissible to act opposite to the issued judgment, either explicitly or implicitly. They
also clarify that: it is prohibited to revoke the judgment of the judge by its condition. [14] Third:
The implementation of the principle is particular to the disagreement in judicial issues. This is
their statement: “all of this is because he issues correct judgment based on the claim and
response.” And they say: “Otherwise those who follow Shafi madhab would stand on themselves
for selling the Wagf, even if it is judged by the Hanafi school of thought.” Fourth: They differ in the
description of the judgement passed, whether it is enough for him to say: ‘| have judged that the
first day of Ramadhan is so and so,’ if it is not a real judgment. Or there must be real judgment
as a result of human right.” Fifth: they regard passing judgment to be from the people of
gualifications, as they say: where the judgment is issued from a qualified or unqualified person,
whom Imam appoints as an ‘Aalim in this case. Sixth: Inclusiveness of this principle within the
subjects of worship, just like the subjects of contracts, personal situations and transactions.
Seventh: They clearly stated that it is not permissible for the Imam to call the people upon his
Madhab.

Fourth: Hanbali Jurisprudence:

Similarly, Hanbali Scholars mention in their statements about the issues of marriage without
guardian, alimony, intercession, and some of the issues of neighborliness.

Mur’yi bin Yusuf says, 4ss» Js) 4w 4l oSa Jed Ukl aiia ge 28l dajn ¥ ST 6cadAll ad  oSIall oSa
Dy (3l aly cm S Aaia B Al ey 0 alld Alnaay pSad el g yie s gl Ol s (LIS alall pa s 81l
Gl SIS walgial “And the judgment of the ruler resolves the disagreement. However, it does not
remove the thing from its intrinsic description, so when it is judged by false evidence of the
marriage of a woman and the sexual intercourse with knowledge such as zina, and if the Hanbali
did not contract the named and the Shafi judged its validity, then it will be executed. Whoever
follows the validity of a valid marriage, and does not differ by changing his opinion, is like the
ruler in that.” [16]

Al-Rahibani says in Muthalib, J& o< & Cadiad) B B 5 e Al c-uﬂ; 85 & (ods ] e 3)
y\@@‘ﬁ@\mj ‘esu\es;sew\dﬁu‘y @au\‘)weh\\ﬁ\%bg\ aﬁ@su@;uﬁaﬁj LA
A 1Y Gl A1 Ald L G Uall a3 A0 51 Ay Ak 51 a1 axiy &35 4 “The marriage contract Wlthout
guardian’ which he opined as nullified, blameworthy and deplored. It is the judgment that
resolves the disagreement if there is any. He (Ibn Qudama) in ‘Mughni’ and others say about
selling the goods that were opened forcefully (through fighting): if the Imam sells it for the



benefits he sees, then it is valid. This is because the action of the Imam is like the judgment of
the ruler, also it does not have intercession, except what is judged by the ruler or what is done by
the Imam or his delegate. Also there is no one to revoke what is done by rulers.” [17]

It is also said, (‘S’“ Sadlg o) ozl (CA)_\S VR o gLl < )l}) ‘_,,_mul\ L;\ Ay u.u}_\;.d\ Lg\ (35).1:13)
RSAJ\JC)..A}S\AS‘:JL@_\;\}M\JL}:oJ}J.Au)\AdLmA\uﬁ(utﬁu\u)ﬂ\@}é;)uusycm}nd\@(m)&})
“its release’ i.e. of the sequestered property or his permit i.e. of the judge. ‘Even if it is the matter
of paying off the debt or alimony, he must fulfill’ i.e. the one who pays off the debt and who gives
alimony. ‘his liability’ in any matter that is legislate, ‘judgment is the one that resolves the dispute’
i.e. if there is any dispute, the judge would issue judgment according to his view and ijtihad, just
as he stated the judgment.” (18)

Mansour Al-Bahouti says: &4 (seally il ali (a0 4885 5 o0 szl 3 3l5) el il &Y “his
permission’ i.e. the judge’s permission. ‘even if it is for paying off the debt” and in ‘alimony, he
must fulfill’ i.e. paying the debt and giving the alimony is a judgment.” (19)

Al-Bahouti continues about neighborliness, <5 LUl ~Ua Oe (1) g5 (5 < e giml) (2 89 (5)
d\ (b)A\j) 4#&).;&4)1;‘)\.\;‘;9&_\»@@‘55(0)‘:‘53 4_1.3\ j) c.m;“u.lksﬂ\.:y uw\@dséaj‘)m).:dsb
FTRTy Et (uts &) cadall gang L) sl &) (A 83) ccnddal) 84 Gali) eLS;Y\ 88 ;; (25 4813 il
&\}Awmg\dqmc_}xe&@a}\w@ﬁj\qs::dlsa.ml.:h‘}(e&;\ua\}m\wﬂ\@;@d\“The
judge’s permission within “sitng a drain” and siting a “building” means with the
compartmentalizing and arcaded passaging, implemented without causing any harm, is a
judgment. The warrant is denied, this is because it like the permission for all and his permission
for others, such as placing the wood on the wall of the neighbor, is a judgment by condition. ‘His
command’ means the judge’s command. ‘Wasting of the fermented’ is a judgment mentioned in
Ahkam Sultaniyya for the Muhtasib. ‘His liability’ i.e. of the judge. “The judgment resolves the
disagreement if any.” Sheikh Tagiuddin mentions that if the judge permits or judges a person for
the entitlement of a contract or its annulment, then it is contracted or annulled. After that, there is
no need for his judgement for its validity, without dispute.” (19)

He also states, * @S; Ly 48 glnsa (4_:.11.: u—“‘— gl p3) o\.abd\ 4.1‘}./)3\_1 (M.m 4;.:};{5) (.SIAJ\ L;i (o\lu G &}3 \SSJ)
ishy e o (Uil ol “The same applies to the type of his action’ i.e. the ruler. ‘Such as marrying
him as an orphan’ i.e. with general guardianship. ‘And the purchase of the absent’ described as
sufficient in submitting to pay the debt to an absent and abstained. (19)

The following matters can be discerned from the statements of the Hanbali ‘Ulema: First:
They acknowledge the principle that the judgment of the ruler resolves the disagreement if it
exists, and that the principle applies to the issues of ijtihad. Second: Any judgment does not
remove its intrinsic description, meaning that the judgment does not change the halal into haram
of the real matter and vice versa. Third: The action of the imam (ruler) is like the judgment of the
ruler. And no one can revoke what is done by the rulers (20). Fourth: Delegates of the Imam act
in the place of Imam.

It is clear from what has been presented above that the saying “The judgment of the ruler
resolves the disagreement” is an agreed-upon principle amongst the Sharia Fugaha of the four
schools of thought and those who follow them. It is also clear that it is specific to the subject of
ijtihad.

O Muslims! Your affairs will be unified, your state of affairs will be consolidated, the
oppressed of you will be supported, your Deen and worship will be protected, your sanctities will
be honored, the disputes amongst you will be resolved only by your Khilafah and your Imam. The
Messenger of Allah (saw) said, «4 &5 43153 (e Jil& Zu’a ALYl Wig» “Only the Imam is a shield,
behind whom you fight and you protect yourself with.” (Bukhari). Thus, the just Imam is the
one who straightens all those who incline to wrong, reforms all the corrupters, pursues those who
are unjust and supports all those who are oppressed.

So be strong in your resolve to establish the Islamic state, the Second Khilafah Rashidah
upon the Method of Prophethood that will protect your Deen, your blood, your honor, uniting your
lands, reviving your glory and honor. So for the good actions let those who work, work.
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